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Re: Waqf status of the Tana Baru

Your email to Sh Riad Fataar of 5/6/2017 requesting a fatwa on the waqf status of the Tana
Baru was forwarded to the Fatwa Committee of the MJC on 20/6/2017.

After studying the matter with the sensmwty and dlllgence it deserves we have the pleasure of

informing you of our ﬁndmgs as follows:

1. The issue at the heart of this matter appears to be a consideration of procedure: Can a waqf
be validly created by an act other than a verbal or written declaration, duly recorded

and preserved for posterity? ;

2. The position of the Shafi‘t madhhab is clear in this regard: only a verbal or written

declaration produces a valid waqf.



3. The logic which informs this particular position of the Shafi‘t madhhab applies consistently
to all other proprietary dispositions. Even the simplest act of purchase and sale requires a

stated offer and acceptance in order to be deemed valid.

4. The considerable difficulty which this position poses has led to the abandonment of this

position by Shafi‘T jurists from as early as the 34 century AH.

5. While the ShafiT madhhab is recognized and acknowledged as the prevalent school of figh in
the Cape, it has been the time-honoured practice of the jurists of this school to abandon such
positions of this school as may entail difficulty or unconscionable outcomes. This principle

remains in operation at the MJC.

6. Of acute significance here is the fact that our forebears’ recognition of the need to create
wagqf-based structures within early Cape society was often contrasted against either an
unawareness of detailed procedural minutiae, or the failure to produce a maintainable
documented record. Against this historical back it would be egregious to deny the waqf
status of their putative awqaf on grounds of a rigid and dogmatic adherence to one

specific madhhab.

7. In contrast to the position of the ShafiT madhhab, the other three schools of figh all take the

position that—
7.1. awaqfmay be created through deed as well as word;

7.2. inthe case of a cemetery, a piece of land becomes consecrated as a wagqf cemetery
when a person acquires it (or already owns it) and then allows the public to

bury on it. (For the citation of authorities, see the addendum in Arabic.)

8. In conformity with this position, the Fatwa Committee of the MJC hereby declares—

8.1. its support for, and reiteration of the declaration of 1973 that “Muslim burial

grounds are sacred and therefore it cannot be sold nor can bodies be exhumed”;



8.2. that wherever it has happened that public Muslim burial was allowed by Muslim
owners on land acquired for and/or dedicated to the purpose of burial, such
land, unless expressly stated otherwise, shall be regarded as a full and proper
waqf in terms of the Shari‘ah with all the sanctity, inviolability and restrictions

that attach themselves to that status;

8.3. and that all sections of the Tana Baru Cemetery, including Erf 960 acquired by

Hadjie Medien in 1857, are unambiguously and without question, wagqf.
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And Allah knows best.
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